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VEMORANDUM AND ORDER

Archi bald Schaffer’s conviction of violating the
Meat | nspection Act was reinstated by the Court of Appeals on
July 23, 1999, and the case was remanded on Septenber 1, 1999,

for sentencing. United States v. Schaffer, 183 F.3d 833, 853

(D.C. Cr. 1999). On October 13, 1999, Schaffer noved
pursuant to Rule 33 of the Federal Rules of Crimnal Procedure
for a newtrial, proffering the testinmony of A M chael Espy
as newy discovered evidence. Espy, the former Secretary of
Agriculture, was the principal target of the sane independent
counsel who indicted this case. He was indicted, tried, and
acquitted of all thirty-nine charges brought against him
Now, if Schaffer were granted a new trial, Espy would testify
for the defense.

The Meat Inspection Act violation of which Schaffer

stands convicted was the provision of travel, |odging, and



anenities to then-Secretary Espy in connection with a birthday
party for Don Tyson in Russellville, Arkansas, in May 1993.
After reviewi ng the evidence supporting that count of
conviction, the Court of Appeals concluded that the
prosecution had identified specific policies of concern to
Tyson Foods that were pending in May 1993, about which
Schaffer or Tyson Foods had timely comrunications with Espy,
who was then in a position to influence the “trajectory” of
those policies. 1d. at 850. Those el enments havi ng been
established, the court said, the jury could rationally have
deci ded the “intent question” either way. |d.

The prosecution’s evidence on the “intent question”
— that is, the intent to influence specific USDA policies, see
183 F.3d at 847 — focused on proof that Schaffer arranged
Secretary Espy’s travel in a devious manner, calculated to
di sgui se the fact that the trip was really personal, not
official. The prosecution argunent was that an invitation for
Secretary Espy to address the Arkansas Poultry Federation in
Russellville the day before the Tyson birthday party was a
sham sonething that would “appear to be an official business
reason to be in Arkansas when, in truth and in fact, the real
reason M. Espy traveled to Arkansas was to be with his

girlfriend, Patricia Denpsey, and to attend a birthday party



celebration . . . .” 6/16/98 tr. at 108 (opening statenment).
The proposition advanced by the prosecuti on case and obviously
accepted by the jury was: (i) Schaffer put Secretary Espy’'s
trip together to make it | ook like official travel to address
t he Arkansas Poultry Federation; (ii) the Arkansas Poultry
Federation speech was a sham and thus (iii) Schaffer nust
have had a guilty reason for doing what he did. See 6/23/98
tr. at 1367-70.

But Espy’s testinony, which | found credible inits
mat eri al respects after observing the witness, is that the
Arkansas Poultry Federation neeting was not a sham event.
Espy’'s testinony is that he not only attended the neeting and
gave a speech to about 40 people, but that he prepared
carefully for the appearance by making detailed handwitten
notes en route to Russellville, working off prepared “talking
poi nts” so that he could “internalize” the tal king points and
speak extenporaneously.!? Contrary to the prosecution theory
that Espy was lured to Russellville by the expensive

entertai nment and by the prospect of nmeeting his girlfriend

! The notes and the tal king points undercut the
def ense position that no significant USDA policy initiatives
were afoot at the time of the Russellville party, but that
issue -- if it is still an issue at all after the Court of
Appeal s’ decision -- is of far |less inportance than the
“intent question.”



there, Espy’ s testinony is that he accepted the invitation to
go to Russellville as a courtesy to Tyson and because Arkansas
Senator David Pryor had urged himto accept; that it was
not hi ng special for a native of Indianola, Mssissippi, to be
invited to hear B.B. King (“no stroke in that for ne”); and
that he did not know that Patricia Denpsey would be in
Russellville until after his arrival. Espy also swears that,
during his trip to Russellville, he had no conversations about
Tyson Foods or about USDA policies, and that nothing was said
to himor done in his presence that suggested to himthat the
bi rthday party or his invitation to it was intended to
i nfluence him

| find that Espy’s evidence is not merely cunul ative
or inpeaching. There was trial testinony to the effect that
t he APF neeting was not a sham see 6/18/98 tr. at 504 (Don
Allen); 6/23/98 tr. at 1347-48, but the testinony was elicited
on cross-exani nation froma prosecution w tness who did not
and could not testify, as only Espy can, that it was the APF
nmeeting and not the birthday party that drew Espy to
Russellville, and that Espy needed no “cover” for his travel.

The “intent question” relates of course to
Schaffer’s subjective intent, not Espy's, but the

prosecution’s theory of the case placed the nature of the APF



nmeeting and Espy’s real reasons for being in Russellville
directly in issue. | find that Espy' s testinony is clearly
material to the issues invol ved.

Because the evidence of Schaffer’s specific unlawful
intent was so thin -- it was an entirely circunstantial case
on which the jury could have decided either way, Schaffer, 183
F.3d at 850 -- the proffered evidence about the nature of the

APF neeting and Espy’s reasons for attending has an inportant

bearing on the “intent question.” | find it indeed to be of
such nature that, in a newtrial, it would probably produce an
acquittal.

Those findings satisfy three of the five elenments of
this Circuit’s test for evaluating newly discovered evi dence

motions, first announced in Thonmpson v. United States, 188

F.2d 652 (D.C. Cir. 1951). The record facts relating to the
ot her two Thonpson el enents — that the evidence has been

“di scovered since trial” and that defendant has been
“diligent” in the attenpt to procure it -- are not in dispute:
Def ense counsel knew the substance but not the details of
Espy’'s testinony at the tinme of trial. After being told
unequi vocally by Espy’s |lawyers that Espy woul d i nvoke his
Fifth Amendnent privilege and refuse to testify at Schaffer’s

trial, defense counsel issued no trial subpoena to Espy and



filed no notion for a continuance. The prosecution’s
argunment, based on those undi sputed facts, is that the new
trial nmotion nust fail as a matter of law. O C Opposition at
11.

Orders granting new trials for newy discovered
evidence are rare, as they should be. Most of the reported
cases are appeals fromdistrict court denials of Rule 33
noti ons, and very few of theminvolve excul patory testinony
fl eshed out in an evidentiary hearing and found to be of such
nature that it would probably lead to an acquittal in a new
trial. The result is a body of case |law with diverse fact
patterns but not nuch anal ysis.

The one clear rule in this Circuit, see United

States v. Dale, 991 F.2d 819 (D.C. Cir. 1993), is that the

testimony of a co-defendant or a coconspirator can never
support a Rule 33 notion for newtrial. The rule of the Dale
case is in accord with universal mstrust of such testinony,

because of the perception that “a convicted co-defendant m ght

be trying ‘to assune the entire guilt,”” United States v.
Purnell, 155 F.3d 563, 1998 W 405942, *3 (4th Cir.

(Va.))(quoting United States v. Mntilla-Rivera, 115 F. 3d

1060, 1066 (1st Cir. 1997)); cf. Byers v. United States, 649

A.2d 279, 287 (D.C. 1994), or that an already convicted co-



def endant has nothing to | ose by absolving a co-defendant,

United States v. Metz, 652 F.2d 478, 481 (5th Cir. 1981), or

t hat al ready sentenced co-defendants “my say whatever they
t hi nk m ght help their co-defendant, even to the point of
pinning all the guilt on thenselves, knowi ng they are safe

fromretrial,” United States v. Reyes-Alvarado, 963 F.2d 1184,

1188 (9th Cir. 1992); see also United States v. Lockett, 919

F.2d 585, 591 (9th Cir 1990). Only the First Circuit has
i ndi cated that co-defendant testinony, although certainly

suspect, m ght be “newy discovered,” see Mntilla-Rivera, 115

F.3d at 1066.

Espy, however, was neither a co-defendant of

Schaffer nor a co-conspirator,? and Rule 33 case law with

2 The Russellville birthday party was the subject of counts
1, 2, 10, 19, 26, and 37 of the indictnent against Espy, but Espy was
not charged with conspiracy. The indictment in the present case
charged Schaffer with conspiracy and named uni ndi cted co-
conspirators, but it did not name Espy. The prosecution did make the
post-indictment assertion that Espy was a co-conspirator (opposing
Schaffer’s nmotion for a bill of particulars, docket no. 137, filed
2/23/98), but it did not contest the finding nmade at trial that there
had been no proof of conspiracy, 6/22/98 tr. at 1052-69. Nor, after
that ruling, did it offer to prove the existence of a conspiracy
using an all eged co-conspirator statenment, 6/23/98 tr. at 1381-82;
see Bourjaily v. United States, 483 U. S. 171, 196-99 (1987). Nor did
it appeal fromthe order disnissing the conspiracy count agai nst
Schaffer at the close of the prosecution’s case-in-chief, see id.

In any case, the rationale supporting the distrust of co-
def endant and coconspirator testinmny does not apply to Espy: he is
now a practicing |awer, 11/12/99 tr.(a.m) at 10, and is subject to
bar discipline, not to nention the |aw of perjury.
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respect to the testinony of persons who are neither co-

def endants nor co-conspirators is neither controlling nor

uniform The nobst recent opinion on newy discovered evidence

inthis Circuit, United States v. G oster, 185 F.3d 910 (D.C

Cir. 1999), observes that an earlier decision, United States

v. Ortiz, 136 F.3d 161, 168 (D.C. Cir. 1998), “strongly
suggested that even a non-party witness’ post-trial offer to
testify would fail to qualify as newly discovered evidence
where the substance of the testinony was known to defendant at

the time of trial,” Goster, 185 F.3d at 915 (enphasis added).
That suggestion, had it been adopted, would have created a per
se rule requiring the denial of the instant notion, but the

G oster opinion declined to “tarry” over the point, id., and
Otiz, although expressing surprise at petitioner’s “newy

m nted definition of ‘newly discovered evidence,’” did not

reject it. 136 F.3d at 167. The Dale, Otiz, and G oster

deci sions thus do not establish Circuit precedent on the
preci se question presented by this notion.

The | egal proposition advanced by the prosecution is
that the | aw should recogni ze a per se rule: that a Rule 33
noti on may never be granted for information that was known to
the defense at the time of trial. OQur Court of Appeals has

not adopted such a rule, however, and ny prediction is that



they will not.® The First Circuit has recently, and

persuasi vely, rejected a per se rule, concluding that “the
better rule is not to categorically exclude the testinony of a
co-defendant [N.B.: a co-defendant] who asserted his Fifth

Amendnent privilege at trial . . . .7 Mntilla-Rivera, 115

F.3d at 1066. 1In that case, the First Circuit agreed with

ot her courts that a co-defendant’s testinony should be viewed

with “great skepticism” id. at 1066, but observed that
[Gliven the ‘[i]n the interests of justice standard
of Fed.R.CrimP. 33, there seens little distinction
bet ween evi dence which a defendant could not present
because he did not know of it and evidence which he

could not present because the w tness was
unavail abl e despite exercising due diligence.

The First Circuit’s analysis of whether “newly
avai |l abl e” evidence is “newy discovered” within the neaning
of Rule 33 places considerable weight on diligence, the | ast
of the five Thonpson el enents, and -- again, persuasively --
suggests that the correct rule is not a per se rule, but one

permtting a trial court within the proper exercise of its

di scretion to find “newy avail abl e” evidence to be “newy

3 Cf. Aiver Wendell Holnmes, Jr., The Path of the Law, 10 Harv.
L. Rev. 457, 460-61 (1897) (“The prophecies of what the courts wll
do in fact, and nothing nore pretentious, are what | nmean by the
[ aw. ™)




di scovered” if it neets the other applicable criteria and if
it could not have been adduced at the first trial by diligent

efforts. See Montilla-Rivera, quoted supra; Vega Pelegrina v.

United States, 601 F.2d 18, 21 (1st Cir. 1979).

Coul d Espy’s testinony have been adduced at the
first trial by diligent efforts? Or, as the prosecution
suggests, should the decisions and actions of defense counsel
be dism ssed as “tactical”? Def ense counsel nmade forthright
representations at the Novenmber 12, 1999 hearing as to what he
knew and when, and what he did or did not do and why. Those
representations were not chall enged or refuted. He said he
had no direct communications with Espy, 11/12/99 tr.(p.m) at
21; that he and his associates had contact only with Espy’'s
counsel, see id. at 22; that he was refused the opportunity to
interview Espy “throughout and up to the time of our trial,”
id.; that he did not know details of what Espy could say but
“certainly knew enough about M. Espy’'s belief . . . that the
Arkansas Poultry Federation neeting was legitimte, was
legitimate business. . . .,” id.; and that, about a week
before trial, he knew “that we very nuch wanted M. Espy to
testify,” id. at 23. Also about a week before trial, “about
at the time we were trying to decide whether to seek a

conti nuance,” id. at 26, counsel had a direct conversati on on
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t he subject of whether Espy would testify at Schaffer’s trial,
“[a]l nd the answer was no . . . .” ld.

The prosecution asserts that defense counsel should
have nmoved for a continuance, O C Opposition at 10. The cases

cited for that proposition, United States v. Wight, 625 F.2d

1017, 1019 (1st Cir. 1980) and United States v. Kanel, 965

F.2d 484, 493 n.21 (7th Cir. 1992), are inapposite: in Wight,
the witness in question was not under indictment facing her
own trial, but had left town w thout |eaving a forwarding
address, Wight, 625 F.2d at 1018; and in Kanel, the defendant
i gnored what he knew or suspected about his brother’s
testinony and did not nmention a continuance to his attorney
until the first day of trial, Kanel, 965 F.2d at 493 & n. 21.
Here, by contrast, defense counsel reasoned:
Wth respect to M. Espy, in order for us to get a
post ponenent of our trial until after his, it would
be necessary for us to represent that he would
testify in Archie Schaffer’s trial if it was after
his. | could not nake that representation, because
if M. Espy had been convicted on any one or nore of
t he counts, he would have certainly appeal ed, and
there was no prospect that we would have his -- be
able to get his testinony after the trial.
11/12/99 tr.(p.m) at 27. Far from being “tactical,”
counsel’s unwillingness to file a notion w thout a good-faith

basis for doing so was in conpliance with the professional

behavi or expected of officers of this Court.
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The prosecution asserts next that counsel should
have attenpted to call Espy to the stand to obtain his
testimony and, if Espy invoked his Fifth Anendnment privil ege,
t hat counsel should have noved to have use imunity conferred
upon himin order to “denonstrate his due diligence and .
establish the bona fides of his otherw se suspect claimthat
he truly wanted this witness to testify at his first trial,”

O C Opposition at 10, citing United States v. La Duca, 447 F.

Supp. 779, 786 (D.N.J. 1978). The witness in question in the
La Duca case was a co-defendant who had pl eaded guilty.

Def ense counsel did call himto the stand to testify. Wen
the witness invoked his privilege against self-incrimnation,
the trial judge invited a defense notion to confer inmunity,

La Duca, 447 F. Supp. at 784. \When no such notion was made,

the trial judge concluded that the defense maneuver had been
tactical and denied the new trial motion. See id. at 788. In
this case, the prosecution’s suggestion of a notion for use
immunity is gratuitous, since it is unacconpanied by a
representation that the Ofice of |Independent Counsel woul d
have given it. |In any event, however, | have no basis on

whi ch to conclude that counsel’s wish to have Espy testify was
not genuine. Counsel’s reasoning was straightforward and

correct: “Having been represented by his counsel that he was
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not going to do [sic] testify, | was not going planning [sic]
to put himin here in a public courtroomthree nonths before
his own trial and nake himtake the Fifth.” 11/12/98 tr.(p. m)
at 26. | do not find that reasoning inconsistent with the
showi ng of diligence that is necessary to support a Rule 33
notion for a new tri al

The prosecution asserts, finally, that the defense
shoul d have put Espy’'s name on the pre-trial witness |ist or
at | east attenpted to secure his witten statenent, O C
Opposition at 10. The witness lists were filed June 12, 1998,
four days before the trial began, and counsel was told
definitively a week before trial that Espy would not testify.
Def ense counsel says, “[We thought we were only supposed to
list witnesses we intended to call,” 11/12/99 tr.(p.m) at 29.
He was right. As for a witten statenment, defense counsel
assunmed, reasonably, that, if Espy’'s |lawers would not let him

testify, “there was no way they were going to let himgive a

written statenent that | could offer at trial,” id., and, even
if they did, “it never occurred to ne that [a statenent] would
be adm ssible . . . ." |Ld. It would not have been.

The reasoned deci sions of counsel not to behave
unprofessionally or to attenpt futile acts cannot fairly be

characterized as tactical. Here, counsel ascertained through
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repeated and timely verbal conmunications between experienced
def ense counsel that Espy would invoke his Fifth Arendnment
privilege and refuse to testify at Schaffer’s trial. | find
that diligent efforts were made to adduce Espy’s testinony at
Schaffer’s trial, and that the testinmny could not have been
adduced by other or nmore diligent efforts.

I n summary, | have found that the proffered
testimony of M chael Espy is not cunulative, that it is
material, and that it would probably produce an acquittal at a
new trial. | have found that Schaffer’'s attenpts to adduce
the testinony at trial were adequately diligent and that the
testimony could not have been adduced by other or nore
diligent efforts. |In these circunstances, considered “in the
context of all prongs” of the Thonpson test, cf. Montilla-

Ri vera, 115 F.3d at 1066, the interests of justice require
t hat defendant’s motion for new trial be granted.
Accordingly, it is this day of Decenber 1999,

ORDERED that the motion for a new trial [#265] is

grant ed.

JAMES ROBERTSON
United States District Judge
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